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July 21, 1975 -

lace to polibleal and milfqop
rifin, the President is asking Congress to
plovids more military aid to Turkey, rather

manitarian issues—such as allowing the free
movekent of people—let alone the resettle-
ment \of refugees to their homes. Indeed,
senior\ofiiclals at the Department of State
continyije to admit that nothing has really
changed on Cyprus one year later.

Despi the coutinuing and almost total
absence \ of progress toward reaching a
settlement, we have repeatedly, over the past

many months, been assured by Department

of State spokemen of optimistic signs for

“moving the partles involved on Cyprus to .

early negot\iations.” Those were, for example,
the words written in a letter to me by the
Department} on November 22, 1974. Several
weeks later,\on January 6th, Secretary Kis-
singer echoe#l similar optimism in a letter
responding t4 an inquiry by four members
of the Refugee Subcommittee. The Secretary
stated: “Fortunately, some progress has
been made in\recent weeks toward getting
substantive neé(obla.tlonsv underway.”
FIRST ANNIVEESARY OF TURKISH INVASION

Yet, today, onithe first anniversary of the
Turkish invasion, we have yet to see any
meaningful negotiating posture on the part
of Turkey nor any new developments in the
field to match tha continuing optimism of
Administration spokesmen. If “progress”
means the shuttidng of our diplomats
around the globe, the occasional meeting of
Turkish and Greek land Cypriot diplomats,
or even the regulay contacts of the two
Cypriot communities\ in Nicosla and Vien-
na—then such “progress” is hollow,. since
it has mnot brought positive develop-
ments in the field, stﬁl‘ch as the return of
some refugees to their homes or the be-
ginning of a return to\economic normaley.
These are the true indi?a,tors of progress—
not more talk that leads mowhere. And these
indlicators of proegress on‘xcvprus. must also
be our bhesnchmarks iIn
military assistance to Tu
sumed.

ssessing  whether
ey should be re-

PLIGHT OF REFUGEEY IGNORED

Instead, we no longer heay but incidental
reference made by the highekt leaders of our
nation to the problems on §yprus. In fact,
we rarely -hear Cyprus mentioned at all in
the context of the renewed debate over our
nation’s policy toward Turkdy—as if the
crisis on Cyprus had no relatignship to the
original action of .Congress, or t§ the original
concern of the American people.

We no longer hear reference njade to over
two hundred thousand refugees\and others
displaced from their lands, their\ homes, or
their sources of livelihood, many of whom
lack employment and subsist on gavernment
hand-outs.

‘We no longer hear much concern\over the
restoration of the full independehce and
soverelgnty and territorial integrity\ of Cy-
prus.

We no longer find Administration 3pokes-
men speaking of the need for “gestures of
goodwill” on the part of Turkey,

We no longer see much effort to secure
the implementation of United Nations yeso-
Jutions on Cyprus—resolutions suppdrted
and voted for by our government.

In fact, we rarely hear the President,
Secretary of State, or other high Admings-
tration officlals speak of the problems on
srus—muchless about the urgent plight
tens of thousands of Cyprlot refugees. Rathe
we hear only about Turkey—of .S. bases, o
strategic concerns in the Eastern Mediter
ranean, and about Turkish sensitivities.
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pogant, as are our relations with Turkey.
But\ what of our relations with our other
olly In the Eastern Mediterranean—

pation of Gyprus by simply forgetting about
1t? Are we to condone ihe nibbling away of
an Iindependent state simply by no longer
speaking of 1d? Are we to condone the human
tragedy brought about by the illegal use of
American supplied weapons hy sending
more? And are wWe to stand silent in the face
of our continue‘q fallure to condemn. the
Turkish invasiony wuurelenting occupation,
and de facto parfition of an independent
nation? .

I believe the Amer‘\can people expect better
of thelr government) and this is clearly re-
flected in the renewed debate in Congress.
The time is long overdue for the President
and members of the Administration to show
greater evidence of condern and action over
the human and political\tragedy of Cyprus.

The people and nation &f Cyprus—and, in-
deed, of Greece and Turkey—still remain on
the brink of new conflict hrd even greater
tragedy. Our government’s\policy bears a
speclal responsibility. This is not only be-
cause of past omissions in dur diplomacy,
and our consistent support of\ the Turkish
position, but also because of the President's
insistence on  maintaining a business-as-
usual attitude toward military shiipments to

" Turkey. It i3 so because we ha¥e let our

diplomacy ignore the urgent anad legitimate
right of refugees to return to thelr homes in
safety, and in peace.

There 1s still time for us to rescue our
foreign policy from a course that dis-
astrous to our hest traditlons and interests
in the Eastern Medtterranean—if only we
are to act.

BINGHAM INTRODUCES JLEGISLA-
TION TO END GOVERNMENT CEN-
SORSHIP BY INJUNCTION

The SPEAKER pro tempore. Under a
previous order of the House, the gentle-
man from New York (Mr. BineHaMm) is
recognized for 10 minutes.

Mr. BINGHAM. Mz, Speaker, the most
historic _cagse before any court of e

United States this year has almost cer-

i been Rnopf v. Colby, R
the second chapter of the constitutiona
crisis first addressed in U.S. v. Marchetti,
466 F2d 1309 (4th Cir., 1972). The case
is' a _painful first in the history of the
11rst amendment-—the first anid only Time
that.g _court has used The power of the
injunction to assist [he (GOVernment In
restraining the exercise of_ basic 1rst
amendment freedoms, In the language of
the Tawbooks, the two Marchetti cases
effected a ‘“‘prior restraint” on both free-
[ ss and freedom of speech.
To use blunter language, the case involves
the unprecedented censorship of a book
by the Government.

It is ironic that both U.S. against Mar-
chetti and Knopf against Colby have
been refused the attention of the U.S.
Supreme Court. By turning down the pe-
titions for writs of certiorari in these
cases, the Court has left standing as the
law opinions by the Fourth Circuit's
Judge Haynsworth which are patently
repugnant to the first amendment. I be-
lieve that a review of the facts of thaens

HM—DIQLLIEQ_ILLL@_ILI‘ES)_ﬁpQ ment,
one that can and must be reversed by
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involved, will make 1t elear that Judge
orth's_opinions m U.8. agalns

i and Knopf against Colby are

appropriate JeofsTaTOH,
E THE CASE

Victor I.. Marchetti was employed by
the CIA in October 1955. He resigned
from the Agency in September 1969, after
having held posts that included that of
Special Assistant to the Deputy Director.

Following his resignation from the CIA,
Mr. Marchetti signied a contract with Al-
fred A. Knopf to write a nonfiction book
about the CIA. This hook was finally pub-
lished by Knopf, in 1974, under the title
“The CIA and the Cult of Intelligence.”
The 168 deletions that so prominently
mar that book are testimony to the suc-
cess of 3 years of litigation by the U.S.
Government and the CIA, which dili~
gently pursued the aim of censoring Mar-
chetti’s book. The Haynsworth decisions
in the Marchetti cases are the legaey of
this massive effort to gain judicial ap~
proval of governmental censorship.

Litigation in the case was begun on
April 18, 1972, when the United States
went into court to request temporary in-
junctive relief—which later became per-
manent—against the real or imagined
threats posed by Marchetti’s writings.
The permanent Injunction that was
eventually issued against Marchettii is as
extraordinarily broad as it is unprece-
dented. It required then—and still re-
quires now—that Marchetti submit to
the CIA “any manuscript, article or es-
say, or other writing, factual, fictional, or
otherwise, which relates to or purports to
relate to the Central Intelligence Agency,
intelligence, intelligence activities, or in-
telligence sources of methods”; and it
authorizes the Director of Central Intel-
ligence, within 30 days, to order deleted
“any classified information relating to
intelligence activities, (and) any classi-
fied information concerning intelligence
sources and methods.” The injunclion ex-
empts from its scope classified inforrma-
tion which has been placed in the publie
domain by the United States.

This first vound of litigation in the
Marchetti case was conducted in the
shadow of the Pentagon Papers case,
New Yorr Times Co. v. U.S., 402 U.S. 713
(1971). There, of course, the Supreme
Court - had explicitly refused——on first
amendment grounds—+to enjoin the pub-
lication of highly classified documents by
the New York Times and the Washing-
ton Post. Stressed the Court in its per
curiam opinion-——quoting Bantam Books,
Ine. v. Sullivan, 372 U.S. 58, 70 (1963) —

Any system of prior restraints of expres-
sion comes to this Court bearing = heavy
presumption agalnst its constitutional va-
lidity.

Both the district court and the court
of appeals, however, in U.S. against Mar-
chetti, gave barely a nod in the direction
of N.Y. Times against U.S. What distin-~
guished the Marchelti case, said the
Court, was the fact that Marchetti had
signed a contract with the CIA in which
he had agreed never to make publie
classified information which he had
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The district court had stated the matter
directly: .

In the opinion of the- Court the contract
takes tae case out of the scope of the First
Amendnent; and, to the extent the First
Amendmnent is involved, the contract con-
stitute~ a waiver of the defendants' rights
thereunder. It is these documents that the
Court “eels distinguish this case from New
York Times Co. v. U.S., 403 U.S. 713 (1971),
and render it no more than g usual dispute
between an employer regarding the revela-
tion of information obtatned by that em-
ployee vuring his employment. Consequently,
there i< no prior restraint and no such heavy
burden on the United States to show ir-
reparatle damage to the country as was
impose«l by New York Times.

Round One ended with ths Supreme
Court 'efusing certiorart, 409 U.S. 1063—
three Justices dissenting. The fourth
circuit s opinion stood: the Government
could ixenceforth make use of court in-
juncticns to censor books prior fo pub-
lication. Twenty years after signing a
secrecy agreemernt, a former government
employee could and would find himself
unprotected by the first amendment.

The absurdity of attempting to fashion
a watered-down version of first amend-
ment rights based on waivers, creating
a legal territory on which free speech
cases suddenly find themselves trans-
forme¢ into “no more than a usual
dispute” over the provisions of a con-
tract, has been amply illustrated by
round 2 of the Marchettl controversy.
Togetter with Jonathan Marks, Mar-
chetto completed his CIA manuscript for
Knopf. Pursuant to the injunction, he
then submitted the manuscript for cen-
sorshir: to the CIA. The CIA originally
made 39 deletions; these were later ne-
gotiated down to 225, and then again (o
168.

Objections to these 168 cuts were the
basis for the proceedings that have now
produced the Byzantine logic of Knopf
versus Colby.

The district court upheld only 28 of
the CIA’s 168 deletions. It found that in
the other 140 cases, there was no per-
suasive evidence that the material had
actually been classified. Sald the Court:

‘Ihe ¢ ecision as to each item heére in ques-
tion by an individual Deputy Director seems
to have been made on an ad ho¢ basls as he
viewed the manscript, founded on his beilef
at that time that a particular item contained
classifiable information which ought_to be
classitied.

It sh:ould be noted that the district
cowrt was asserting no constitutional
right on behalf of Knopf and Marchetti
in its decision. Rather, it was merely
{inding that as a matier of fact 140 of
the CIA‘s deletions dealt with material
that tl.e CIA could not show was clas-
sified, and which thus—under the deci-
sion of the court of appeals—could not
be dele .ed.

The court of appeals reversed these
findings of fact. In order to justify this
reversal, Judge Haynsworth enunciated
in his opinion a hitherto undiscovered
lynchp n of constitutional law, known
as the “presumption of regularity’ in thea
decisions of governmental officials. Giveun
this presumption, said the court, the
Government did not need to show any
actual Hroof that aBpPEevect

had merely to argue that the informa-
tion was “classifiable,” and that it was
contained somewhere in a document with
a classification stamp on it. ‘Actual svi-
dence, though “nice,” is unnecessary, said-
the court. It was from this basis that
Judge Haynsworth proceeded to detail
the nature of the Government’'s “pur-
den” in such a case as Marchetti’s, Not
surprisingly, he found that the Govern~
ment had met that “burden” in each of
the 168 instances where it was atieript-
ing tocdo so.

Other peculiar exercises indulged i:1 by
Judge Haynsworth in Knopf are now also
on the verge of being incorporated into
our venerated first amendment., The
original injunction against Marct:etti
did not include a prohibition against
publishing material that had entered the
public domain. Marchettl, Marks, =nd
Knopf claimed that 74 items among the
168 deletions had been discussed publicly,
and showed this at trial with congres-
sional hearings, newspaper and magazine
articles, and a transcript of a felevision
program. Public domain? No, said the
district court, in a ruling that the eourt
of appeals affirmed; no, despite the fact
that “It does, of course, put Marks and
Marchetti in a position of being unable
to write about matters that everyone else
can write about.” The court of appoals
elaborated: -

Rumora and speculations circulate and
sometimes get into print. It is one thing for
a reporter or author to speculate or guess
that a thing may be so or even, quoting un-
disclosed sources, to say that it 1s so; it is
quite another thing for one In a positioa o
know of it officially to say that it is so.

In other words, “highly sensitive” in-
formation can be bandied about by the
press only so long as the American pub-
lic entertains some doubt as to its au-
thenticity. Cross the barrier between
“rumors and speculations” and fncts,
however, and you leave the first amend-
ment behind.

Such surprises abound in the jyris-
prudential territory opened up by Knpt:
behind every news-stand there lurks a
censor, equipped with a “presumption of
regularity.” As a final instance of this,
let us take the court of appeals’ reversal
of the district court on the issue of
whether Marchetti could publish infor-
mation “which was either learned by
them outside of their employment or was

. learned both during their employn:.ent

and afterwards and would have hLeen
learned afterwards ‘in any event.’” The
district court held that as a matte: of
fact, seven deleted items fell within :his
category; as a matter of law, it held
that these items could be publisied,
since the secrecy agreement in Mar-
chetti's employment contract-—wliich
was the basis for the original injunc-
tion-—quite clearly did not cover matrers
learned of after the termination of A ar-
chetti’s employment. The court of ap-
peals agreed with the latter point of “aw,
but rendered it meaningless with zn-
other presumption. Said Judge Hains-
worth:

Regardiess of the District Cowrt's flaiing
of rfact, neither (petitioner) should be h.ard
tu say that he did not learn of informa-lon
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tion should be raised against him.

Rather than continuing to plunge
down through this XKafkesque abyss of
lamb-like burdens and maniacal pre-
sumptions, I shall cut off discussion of
Judge Haynsworth's opinion: given the
presumption of an after-life, it is cleay
that the eloguence of Justice Black's oul.-
raged ghost must be drowning out my
own words anyway. So that I here re-
treat from the perils of Knopf against
Colby, to return to the more familiar
principles of the first amendment; baser
upon a discussion of these principles, I
belleve, a reasonable approach to the
problem of security secrets versus the
first amendment can be suggested.

- PRIOR RESTRAINT AND THE FIRST AMENDMENT

The first amendment’s strictures upcix
prior restraints directed against freedor
of the press and of speech are so ele-
mentary to our constitutional Gover:-
ment that they hardly require any de-
tailed review. Justice Black wrote:

Both the history and the language of the
First Amendment support the view that thi=
press must be left free to publish new:,
whatever the source, without censorship, in-
Junctions, and prior restraints. New Yore
Times Co. v. U.S, 403 U.S. 713, 715.

‘Wrote Justice Douglas, citing the de-
finitive modern treatles on the first
amendment (Zachariah Chafee's “Free
Speech in the United States” (1941,
and Thomas Emerson’s “The System of
Freedom of Expression” (1970)):

It is common kncwledge that the Mir -
Amendment was adopted against the wids-
spread use of seditious libel to punish th-
dissemination of material thas is embarassin:
.to the powers that be.

The landmark case in the developmen
of the law of prior restraint is, of course.
Near v. Minnesota, 283 U.8. 697 (1931)
Chief Justice Hughes’ opinion there de-
finitively stated wkat & reading of his-
tory already revealed: that the “chier
purpose of (the FPirst Amendment’s:
guarantee (is) to prevent previous. re-
straints upon publication.” Near v. Min
nesota, supra, at 713, In speaking of the
Near case, Chief Justice Hughes justi-
fled “the immunity of' the press fron:
previous restraint” in terms that are @
applicable to the Marchett! case as they
were to the Pentagon Papers case, or
Near v. Minnesota izself:

‘Whiia reckless assaults upon public mer.
and efforts to bring obloguy 1pon those whn
are endeavoring faithfully to discharge of-
ficial dutles, exert a baleful influence anc
deserve the severest condemnation in public
opinion, it cannot be sald that this abuse is
greater, and it is be.ieved to bhe less, than
that which characterized the period in which
our Institutions took shape. Meanwhile, th=
administration of gcvernment has becom
more complex, the opportunities for mal-
feasance and corruption have multiplied.
crime has grown to mest serious proportion.,
and the danger of its protection by unfaith-
ful oflicials and of the impatrment of the-
fundamental security of liferend property b
criminal alllances ard official neglect em-
phasizes the primary need of s vigllant and
courageous press ... The fact that the liberty
of the press may be akused by mlscreant pur-
veyors of scandal does not make any the less
necessary the immunity of the press from

revious restraint ini]mung with ouicinl mis -
4R001100190011-1
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Whetherany circumstances can justify
the imposition of prior i
press, has been a topic of hot debate. The
range of language in the Times against
United States case indicates the signifi-
van differences of opinion on the ques-

U tion., The per curiam opinion of the

Court hedged, stating merely that any
system of prior restraints ‘“comes {o this
court bearing a heavy presumption
against its constitutional validity,” (cit-
ing “Bantam Books,” Inc. v. Sullivan,
372 U.S. 58, 70 (1963)), and that with
regard to any restraint, the Government
“carries a heavy burden of showing
justification.” Justices Black and Doug-
las went further. Justice Douglas as-
serted:

The First Amendmenté “leaves ,. . no
room for governmental restralnt on the
press.

Justice Brennan, on the other hand,
identified “a single, narrow class of cases
in which the first’amendment’s ban on
prior judicial restraint may be overrid-
den-—such cases may arise only when the
Nation “is at war,” Schenck v. United
States, 249 U.S. 47, 52 (1919), during
which times “no one would question but
that a government might prevent actual
obstruction to its recruiting service or
the publication of the sailing dates of
transports or the number and location of
troops.” Near v. Minnesota, 283 U.S. 697,
716 (1931).” Justice Stewart stated the
matter negatively. He wrote: .

I am convinced, that the Executlve i3 cor-
rect with respect to.some of the documents
{the Pentagon Papers) Involved. But I can-
not say that: disclosure of any of them will
surely result in direct, immediate, and irrep~
arable damage to our Natlon or its people.
That being so, there can under the Filrst
Amendment be but one judictal resolution’
of the lgsues before us.

It is important to note that all of those
opinions in the Times case WHIiGH IRAI=
c,§ ted that some prior restraint might pe
Justified, stated that the ﬁovernmen S
case against publication o e Pentagon
papers_was substantially weakened by
the_absence of any relevant leglslation
by Congress, Justice While wrote:

At _least in the sbsence of legislation by
Caongress, bagsed on ity own Investigatlons
and findings I am quite unable to agree that
16 Inherent Dowers of THe HRsere T thy.
@mmmeﬂ
having such sweeping potential Tor InAIBIES

ing publlcations hy the press,
Tnterestingly, those In accard with this
ey ¢ A

clude—Mr. William Colby. The CIA’s Di-

ks h ought in the past, and con-
i ] 1slation which wou
criminalize the disclosure of classified
infor ; I ¥

(4
the CIA with the authority to seek in-
Junctive veliel against such (ISCIOSUTEs.
In a letter infro uced at trial dufing
Marchett] case, Colby conceded Lhat no
puthority To seek sultable mjunciive re-
lef currently exists:

Prevention of disclosure in order to avoid
serlous damage to the intelligence collection
effort better sefves the national (nisrest than

s however, there
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It would certainly be interesting to to a wabered-down version of constitu-

cided that old-fashioned contract law
could be fashioned into an adequate sub~
stitute for the explicit “statutory au-
thority for injunctive relief” whose ab-
sence Mr. Colby once viewed with such
concerua.

What I propose today is that the Con-
gress make available suifablé fifjumctive
ief in a specifically defined range of

cases, By carefully and narrowly deiin-
I ellminate siich

Ing that range, we wi 1
wnwarranted and Iawiess vse 0f Drior Te-

Straint as was approved by the fourth

cireuit in &_Marchettl case. At the

same_time, we may expedite the lawiul
handling of cases where a_matteér geri-
ously affecting the national security is

legitimadely involved.

PROPOSED LEGISLATION

The fixst purpose of legislation on pri~
or_restraint must be to eliminafe from
our_law the false distinctions and de-
structive Judicial doctiine that have been
thrust_upon \s by UL Versus Marchettl
and ¥nopf versus Colby. Foremost
smong these is the Fourth Circuit’s bi-
zarre notlon thati the existence of a “se-
crecy agreement” is both a constitutional
and a sensible way to determine whether
or not an injunction may issue to sup-
press_g particular piece of pews. Lhat
idea, I submit, makes as little sense from
a policy point of view as it does from a
historical viewpoint; its practical conse-
quences are as unsound as its tortured
construction of the first amendment.

Perhaps the best way to dramatize
this is to compare the important facts
in the Marchetti case with those involved
in the Pentagon Papers case. Aside from
the secrecy—and there are indications
that such a contract, signed by some
party in ‘the chain of communication
of the Pentagon Papers, might have been

7 AM 00 1h44RAO11 0048001 #ders Jersey, 385

.S, 493, 500 (1967). 1t ignores the set~
tled principle that the Government may
not enforce contractual provisions which
are “barred by some controlling consti-
tutional prohibition,” King v. Smith, 392
U.S. 309, 233 n. 34 (1968) and that
waivers of fundamental rights cannot be
enforced against any party by the Gov~
eriment, Pickering v. Board of Educa-
tion, 391 U.8.C, 563 (1968) . And it does all
these things without any reference to
the legitimate security interests of the
United States; the abrogation of fun-
damental constitutional principles has
been rested not upon national seeurity
needs, but on the circumstance of
whether or not a piece of news is associ-
ated with a man who once signed a par-
ticular kind of Government employment
contract.

We cannot tolerate such meaningless
distinctions cluttering wup the first
amendment. Section 4 of the bill T am
introducing today thus directly reverses
U.S. against MarchReti :

unearthed if only the contract enforce- :

ment argument had been cooked up in
time by the Government—there are only
two primary distinctions between the two
cases. The first is that the Times had
in hand the “stolen” documents that it
sought to publish, whereas Marchetti re-
tained only his memory of events: and
the second is that the Times published
top secret documents in their original
form, as opposed to publishing a manu-
script created without actual reference to
such documents. The factual distinctions
would seem to make out a stronger case
for suppressing the Pentagon Papers
than Marchetti’s book. Yet the opposite
result was reached, and the doctrine
propounded that classified documents
stolen by a nonemployee can be sup-
pressed only with a showing of certain
“direct, immediate and irreparable dam-
age to our Nation,” whereas the recall
of an ex-employee can be censored with-
out any such showing. . i

This result violates the historic pur-
pose of the first amendment: preventing
the Government from using older legal
doctrines—whether tha common law of
seditious libel or equitable enforcement
of a contract—to suppress publication of
news. It violates the principle that Gov-
ernment employees “are not relegated

No provision in any agreement or contract
hetween. the United States and any individ-
usl shall be the basis for the issuing of any
restraining order, or temporary or permanent
injunction, against any party seeking to
speak, print or publish any matter relating
1o his employment by the United States. No
such contractual provision shall be deemed
relevant in any way to any proceeding in
which the United States seeks the injunctive
relief provided for in Section 2 of this Act.

My bill proposes that instead of look-
Ing toward irrelevant contract law, we
look  toward respeclted constitutional
precedents to guide us In the decision of
when to_authoiize restrainfs ijpon the
publication of news. Section 2 of my bill
adapts the language of Justice Stewart,
quoted above, and sefs out the following
general guldeline for when an injunction
may issue against publishing the news:

The District Courts of the United States
are hereby empowered to grant the petition
of the United States to enjoin speech, or the
printing or publication of any matter, if and
only if the Government has both alleged and
proved that communlication of such matter
will surely result in direct, immediate and

irreparable damage to the security of the

Unlted States or its people.

The key phrase here is, of course, “such
matter will surely Tesulf I direct, i~
mediate and irreparable damags fo the
securlty of the United STELES or 15 beo-
ple.” This formula, while adaptable to a
varTeLy Ol sTCuations, ©§ Meant to he trter-
Rieted as narrowly as paossible. Cleatly,
it _would permit prior restraint in sich
a_sityation as_was described by 1ie:
Justice Hughes in Near against Minne-
sota—that is, where there is a threat t‘%
publish the salling dafes of 'Eran§por
during wartime, Near v. Minnesota, supra
at 716, It would also include the nonwar-

ime s\AT 2l Dy Jatlce irens
pan _in Times against U.S. where the
publication of intormation night some-
how—in a manner that the Government
would_be oblized to 58t out specifically—-
“set_in meotion a_nuclear holocaust” I
suggest that even during peacetime, cor-
tain crucial military foformalion cauld
be suppressed. I would hope that con-
gressional Dearings will consider in de=
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tall the
about_ intellig d
considered so vxtal to the nablonal se=
curity as to justify prior restraint. Cen-

soring accounts of the identities and

activities of agents currently in danger-

ous positions sbroad comes quickly to

mind as a fruitful topic for diseussion;

I am certain, too, that the Congress will

want to give atiention to a number of
other situafions where the “'irreparable

damags” threatened is to something less

than the “security of the United States

ot ifs ngople.”

What_would_clearly not be included
among permissible prior restraints un-
der section 2 are injunctions against the
kind cf information that the Govern-
ment zffemptled To suppress in the Pen-
tagon oapers, and which it has success-
fully suppressed In the Marchetti case;
information whose release threatens no
lives, hut which would prove embaras-
smu» the Government. The Pentagon
Ppapers are a clec~ case of such em-
barassmg information; the tragis, stub-
born, unforgiveable blindness of the Na-
tion’s ieaders was revealed, but no lives
were 1nst as a result of publication, nor
was the Nation rendered suddently vul-
nerabl: to enemy attack. Similarly with
Marchetti: the suppressed informacion
in his hook wou elp reform out esti-
mate of the virtues inherent i the re-
cent conduct of U.S. Toreign policy, but
obviously would not have suddenly Crip-
pled the Nation In any way—we hote
that nothing in courf opinions ever indi-
cated tnatl release of the Information
would have posed any genuine danger 'to
the Unlted States or Its people.”

Fineliy, I think it important to make
certain_that the determination of the

seriguspess  and Jrreparapleness ol &
threat posed by a publication Is no¥ I€lt
to_the Fxecutive—whose Keen INTersst

it _will always be to prevent fne refease.

of the_embarassing along with the po-
tentaliy fatal. My bill therefore p10v1des

thaby

Mo c. assification of Qocuments by the exec-

" jutive, pursuant to 5 UB.C, 552, shall be

deemed. decisive in determining the out-

come «f any petition by the United States,

pursuant to section 2 of this act, for & re-

strainiag order or a temporary or perms~
nenat ir junction against any party.

Thi: leaves room for a court to con-
sxder the Execufbive's classification and
th rea.sons _given for it 88 a factor in its
own decision. 1t does not, however, per-
_1ait g court fo defer to this judgment. In
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posed by their imminent disclosure did
not meet the “heavy burden” of justifica-
tion that the Supreme Court there im-
posed upon the Government. Nor would
a simple determination that the doceu-
ments which Marchettl recalled in his
book were properly classified be adeguate
erounds for suppressing them: the
burden of justification that section 2 of
my bill imposes upon the Governraent
in all attempted prior restraints-—in-
cluding proposed injunctions against ex-
employees—goes far beyond the question
of classifiability; it demands, instead,
that the Government clearly explain just
how a particular piece of information
would irreparably damage the security of
the Nation. If the Government should

fall short in its-effort to do so, the courts,
under my bill, would be obliged to rc¢fuse
the requested injunctive relief.

During the several months that 1ave
passed Knopf was decided, events nave
repeatedly showed that the guarantecs
of the first amendment are not simplv the
ideals that keep our Nation vital, but are
themselves vital to our national security.
As embarrassing as certain revelations
regarding the CIA have been, to have
persisted in our ignorance would certainly
have been genuinely dangerous. As Jus-
ticoe Stewart wrote in the Pentagon
Papers case:

In the absence of the governmental checks
and balances present in other areas ol our
national life, the only effective restraint npon
executive policy and power Iin the areas of
national defense and international airairs
may lie in an enlightened citizenry-—in an in-
formed and critical public opinion which
alone can here protect the values of d=mo~
cratie government. For this reason, it is per-
haps here that a press that is alert, aware,
and free most vitally serves the basic purpose
of the First Amendment. For without az in-
formed and free press there cannot b an
enlightened people.

My bill would do away with the pe-
culiar doctrine that a free press may
public “rumor and speculation”—in
Judge Haynsworth’s words—about an is-
sue, but not the facts; it would eliminate
from our law the notion that certain
men—in particular, those in possession
of the embarassing facts—-live outside
the protection of the first amendment, in
a jurisprudential netherworld where the
Government may use injunctions to cut
off their ability to communicate with the
public. I believe that the Congress skould

act _quickly to remove the Marchetli and

tne Pentagon papers case, the top secret

classification on the documents did nof
keep the court from finding that the
material did pose the threat of “direct,
immediate and irreparable damage’—
thouga the Government claimed that
publication threatened “grave and ir-
reparable danger” to the Nation. My bill
would require a court to make an mde-
pendent _evaluation of the information
involved before issuing any injunction.

1t swuld be noted, too, that this pro-
vosed independent evaluation by the
Court is significantly different from the
necessity for a review of “‘classifiability”
that Lias been thrust upon the courts by
the Freedom of Information Act, 5 U.S.C.
552, 1'he Pentagon Papers may or may

Knopi decisions from our law belor= the

barriers fo

vear is out; we must refuse fo Jet, our.
200th year be one in which we acquiesce

to a major weakening of ocur Bill of
Rights.

. Text of the bill:

Secrion 1. No court of the United Sitates
shall grant to the United States any re-
stralning order or temporary or permanent
injunction against any party seeking to free-
1y speak, print or publish any matter, except
as specifically set out in this Act.

Sge. 2. The Dlstrict Courts of the United
States are hereby empowered to grant the
petition of the United States to enjoin
speech, or the printing or publicatlon cf any
mafter, i and only if the government has
both =alleged and proved that communica-
tion of such matter will surely result .n di-
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reparable Jamage to
nited States or is
people.

SEC. 3. No classification of documents Ly
the Executive, pursuant to 5 U.S.C. 552, shall
be deemed conclusive in cdeterminlng *the

outcome of any petition by the United States,,

pursuant to Section 2 of this Act, for a re-
straining order or a temporary or permanernt
Injunction against any party.

Sec. 4. No provision in any agreement or
contract between the United States and anry
individual shall be the basis for the issuing
of any restraining order, cr temporary or
permanent Injunction, against any party
seeking to speak, print or publish any mai-
ter relating to his employment by the United
States. No such contractual provision shsall
be deemed delevant in any way to any pro-
ceeding in which the United States seeks the
injJunctive retief provided for in Section 2
of this Act, i

REMOVING BARRIERS FOR THE
HANDICAPPED

(Mr. XOCH asked and was given per-
ission to extend his remarks at this
point in the Reconrp and to include ex-
trapeous matter.)

Mr. KOCH. Mr. Speaker, I was re-
cently made acutely aware of the prob~
lems\ encountered by handicapped visi-
wheelchairs as they liry to geb
on Capitcl Hill. It seems ex-
importaat to me that, at tiwe

ever posiible.

The details of my experience with a
handicapped member of my constituency
are set fointh below in my correspondence
on the matter. I am delighted to say that
the funds requested by the Architect of
the Capitoly George M. White {o remove

%the handicapped, were in-
cluded by the conference in both the
Senate and ouse versions of the legis-
lative branch appropriations bill. Thus
whatever legislation is ultimately sent %o
the Presidentiwill definitely have theze
moneys in it.

There should be local legislation in
every State thal barriers restraining the
handicapped be vemoved hoth in govern-
ment facillties ahd in the private seclor.
It is only just.

I Also want to teke special note of and
commend the positive attitude expressed
by Chief of Polxcu James M. Powell iu
dealing with the pnoblems of the handi-
capped here in the Capitol.

The correspondenge follows:

¥OUSE OF REPRESENTATIVES,

Washingtotr, D.C., May 22, 1975,
SUPERINTENDENT OF J3UIGDINCGS,
246 Cannon HOB,
Weshington, D.C.

Dear Sm: I am distresged’ that the Long- |

worth ¥ouse Office Bullding at the Inde-
pendence Avenue entrancg does not have &
ramp which would permiti the handicapped
in wheelchairs to erter and leave the bultd-
ing with greater ense. This became partic-
ularly painful for e and \members of my
stafl when my office was v1sited by & con-
stituent in o wheelchair regently and she
was subject to great discomfdrt and embar-

rassment when leaving the \bullding. She |

needed assistance which she otherwise would
not have had to have or wanfy and in this
case, the young woman had \to leave het
wheelchalr and be assisted doyn the steps.
May I nsk that this situation Ppe remedied
not only with Longworth House ©ifice Build-

Approved For Release 2005/12/14 : CIA-RDP77M00144R001100190011-1



- T

Approved For Release 2005/12/14 : CIA-RDP77M00144R001100190011-1

94rir CONGRESS ¥ 9 ~ -
18T SESSION 879 1
1 1. .

IN TIIE IIOUSE OF REPRESENTATIVES

Jury 22,1975

Mr. BiNeram introduced the following bill; which was reforred to the Com-
mittee on the Judiciary

A BILL

To prohibit all prior restraint against the cxercise of first amend-

ment rights except as specifically provided herein.

1 Be it enacted by the Senate and House of Representa-

[N}

twes of the United States of America in Congress assembled,
3 That this Act may be cited as the “Free Speech Act of
4 19757,

5 Src. 2. No court of the United States shall grant to the
G United States any restraining order or tcmporary or perma-
7 nent injunction against any party sceking to freely épeak,
8 print, or publish any matter, except as specifically set out
9 in this Act.

10 Sro. 3. The district courts of the United States are

11 hereby empowered to grant the petition of the United States

I -
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1 to enjoin speech, or the printing or publication of any
matter, if and only if the Government has both alleged

and proved that communication of such matter will surely

[

;.
=~

rosult in direct, mmediate, and irreparable damage to the
5 sceurity of the United States or its people.

6 SkC. 4. No classification of documents by the Exeeutive,
7 pursuant to section 552 of title 5, United States Code, shall
3 Dbe deemed conclusive in determining the outcome of any
g petition by the United States, pursuant to section 2 of this
10 Act, for a restraining order or a temporary or permancnt
11 injunction against any party.

12 SEc. 5. No provision in any agreement or contract
12 between the United States and any individual shall be the
14 basis for the issuing of any restraining order, or temporaty
15 or permanent injunction, against any party seeking to speak,
16 print, or publish any matter relating to his employment by
17 the United States. No such contractual provision shall be
12 deemed relevant in any way to any proceeding in which the
19 United States secks the injunctive relief provided for in sec-

20 tion 2 of this Act.
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A BILL

To prohibit all prior restraint against the exer-
cise of first amendment rights except as
specifically provided herein.

By Mr. Bingaam

Jury 22,1975
Referred to the Committee on the Judiciary
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